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Here’s a snapshot of how courts have applied SCOTUS's
unanimous 2021 ruling in Ford Motor Co. v. Montana—
and the collective impact on personal jurisdiction.

By|| TopD A. SMITH AND ALLYSON C. CoX

25, 2021, the U.S. Supreme
v. Montana Eighth Judicial Disti
{)inion outlining the contours

iction. It held that “when a Company like
arket for a product in a State, and that
product causes injlﬁty g\State to one of its residents, the State’s

courts may enterta e resulting suit.” The legal community has
. viewed the Ford decision as a solidification of consumers’ rights to
hold global and national corporations accountable for the injuries
their products cause across the country:
In the less than one year since Ford was published, it has been

5 LY
Ford

cited in at least 54 reported court opinions and 222 unreported court
opinions—both federal and state.* Looking specifically at the reported

opinions that include a detailed discussion of Ford, many have used

the rulingas alynchpin in holding that specific jurisdiction did or did

not exist over a nonresident (both American and foreign) company

defendant.* Here is alook at a few of those cases and what the courts’
| reasoning signals about specific jurisdiction going forward.
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Luciano v. SprayFoamPolymers.
com, LLC. Last June, the Supreme
Court of Texas found that specific
jurisdiction could be exercised over an
out-of-state insulation manufacturer,
SprayFoamPolymers.com, in a products
liability case.® The plaintiffs hired a
locally based company to install the
defendant’s insulation product at
their Texas home. The defendant, a
Connecticut corporation, argued no
personal jurisdiction existed since it
never sold or advertised its products
in Texas—rather, an “independent
contractor sales representative” sold the
product to the local installer.

The appellate court below looked
to Bristol-Myers Squibb Co. v. Superior
Court of California for support. In
Bristol-Myers, the Supreme Court held
that personal jurisdiction did not exist
over claims brought by plaintiffs who
resided, purchased their products, and
used the products outside the forum
state because those claims did not
arise out of or relate to the defendant’s
contacts with the forum.¢ Based on that,
the appellate court in Luciano reasoned
the plaintiff’s lawsuit did not relate to
the defendant’s Texas contacts because
the plaintiffs had not alleged where the
exact barrel of the product used in their
home had shipped from.”

The court also found that the claims
did not arise out of or relate to the
defendant’s contacts with the forum
because there was no evidence that
the plaintiffs intentionally chose their
installer based on its relationship with
the defendant—shifting the analysis
away from the defendant’s relationship
with the forum state and instead looking
to the plaintiffs’ subjective intent in
hiring the installer.®

The Supreme Court of Texasreversed,
ruling that the appellate court “sought
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too exacting of a connection between
SprayFoam’s purposeful contacts in
Texas and the suit”” And it quoted the
Ford opinion, stating that “none of our
precedents has suggested that only a
strict causal relationship between the
defendant’s in-state activity and the
litigation will do.”®

The court rejected a direct causal
connection requirement in light of
Ford ™ 1t found that “Spray Foam ‘served
a market’ in Texas ‘for the very [spray
foam insulation] that the plaintiffs allege
malfunctioned and injured them’ in
Texas” and that this demonstrated the
“relationship among the defendant, the
forum, and the litigation’” as discussed

The Ninth Circuit found that specific
jurisdiction existed over PerDiemCo, a
Texas limited liability company, holding
that “just as sales of similar vehicles and
the presence of dealerships in a forum can
support personal jurisdiction in the tort
context, so too can nonexc]usive patent
licenses in this case*

The court found relevant the
extensive communications, including
cease-and-desist letters and offers for
licensing agreements, that PerDiemCo
sent to Trimble Inc. in a short period of
time. It stated that these communications
were “akin to ‘an arms-length negotiation
in anticipation of along-term continuing
business relationship,” with the

“Coﬁrts h \_ie recognized
Ford.as breathing new
life into World-Wide

kswagen, strengthening
the applicability-of the
stream of commerce
theory of jurisdiction.

in Ford.” The plaintiffs’ subjective intent
in hiring the installer was immaterial,
as in Ford, because jurisdiction should
not “ride on the exact reasons for an
individual plaintiff’s purchase, or on
his ability to present persuasive evidence
about them.”3

Trimble Inc. v. PerDiemCo LLC.
Here, the Ninth Circuit invoked the Ford
opinion inan intellectual property context,
showing how far Ford’s reach is. In this
case, Trimble Inc. sought a declaratory
judgment in California federal court, the
state where it is headquartered, stating
that it did not infringe on PerDiemCo’s
patents for geo-fencing technology.

California plaintiff.’s Additionally, the
court found the plaintiff’s California
headquarters were relevant in connecting
its claims to the state, reversing and
remanding the district court’s finding
against specific jurisdiction.

Griffinv. Ste. Michelle Wine Estates
Ltd. The Supreme Court of Idaho found
specific jurisdiction over an Italian
bottle manufacturer, reversing the lower
court’s dismissal of a plaintiff’s claim
that a defective wine bottle broke in her
hand while she was opening it, causing
injury.” The court held that because
the defendant “place[d] millions of its
bottles in the United States by selling
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them to a manufacturer it reasonably
knew exported those bottles throughout
the United States through a network of
exporters, distributors, and retailers,” it
could exercise personal jurisdiction over
the defendant.’®

This connection was sufficient even
though the defendant did not design its
bottles specifically for the Idaho market,
advertise in Idaho, establish channels for
providing regular advice to customers
in Idaho, employ distributors as sales
agents in Idaho, operate any office in
Idaho, own or lease property in Idaho,
or send employees to Idaho for any
reason.’”

The Idaho high court primarily
relied on World-Wide Volkswagen Corp.
v. Woodson,*® noting that in Ford, the
U.S. Supreme Court cited World-Wide
Volkswagen multiple times in support of
its ultimate ruling.? In that case, a couple
purchased a vehicle in New York and
subsequently crashed in Oklahoma on
their way to their new home in Arizona.
They sued the automaker in Oklahoma
state court, alleging that the location of
the gas tank made it susceptible to being
punctured and igniting.

The defendant distributed vehicles,
parts, and accessories under contract
with Volkswagen to retail dealers in
Connecticut, New Jersey, and New York
but not in Oklahoma. The World-Wide
Volkswagen Court held that exercising
jurisdiction over a nonresident
manufacturer is a violation of due
process even if it was foreseeable that
the product was going to be used in the
state and that the defendant should be
able to reasonably anticipate being haled
into court.

But the Court noted that “if the
sale of a product of a manufacturer or
distributor such as Audi or Volkswagen
is not simply an isolated occurrence,
but arises from the efforts of the
manufacturer or distributor to serve,

directly or indirectly, the market for its
product in [several or all] other States,
it is not unreasonable to subject it to
suit in one of those States if its allegedly
defective merchandise has there been
the source of injury to its owner or
to others.”?> This rule is now called
the “stream of commerce” theory of
jurisdiction, and Ford used World-Wide
Volkswagen specifically for that point.2*
While the defense in Ford complained
that the language was merely “dicta,” the
Court explained that the rule outlined
“has appeared and reappeared in many
cases since.”> Looking to subsequent
cases such as Daimler AG v. Bauman,*®
the Ford Court showed that despite
its ultimate outcome, World-Wide
Volkswagen has been used consistently
for the point that “the Court did not
limit jurisdiction to where the car was
designed, manufactured, or first sold.”>”
The Supreme Court of Idaho took
note of the unanimity of the Court’s
decision in Ford and its strong reliance
on World-Wide Volkswagen: “In short,
rumors of World-Wide Volkswagen’s
imminent demise may be greatly
exaggerated.”?® And other courts have
similarly recognized Ford as breathing
new life into the previously questioned
weight of the Court’s ruling in
World-Wide Volkswagen,” strengthening
the applicability of the stream of
commerce theory of jurisdiction.
Coxv. HP Inc. But not all cases using
Ford have found specific jurisdiction.
In rejecting a strict causation standard,
the Ford Court emphasized the
importance of the word “or” in “arises
out of or relates to.”3 However, the
Court emphasized, this “does not mean
anything goes,” and the relatedness
requirement “encompasses real limits.’!
Looking to that language in a case
arising out of the explosion of a hydrogen
generator, the Supreme Court of Oregon
refused to find specific jurisdiction

over a third-party defendant, TUV—a
Delaware company that allegedly
negligently certified the design of
the generator. The plaintiff, who was
severely injured in the explosion, sued
his employer, HP, which then brought
a claim for contribution against TUV.
The court found “some guidance [in
the Ford opinion] as to those ‘real
limits’ that ‘protect defendants foreign
to a forum.”*? The court noted that
“the ‘essential foundation’ of specific
jurisdiction is ‘a strong relationship
among the defendant, the forum, and
the litigation.”3?

Despite finding purposeful availment
through the undisputed evidence that
TUV conducted business in Oregon,
including product certification work at
HP, the Supreme Court of Oregon ruled
that the Delaware defendant’s forum
activities were not sufficiently related
to the plaintiff’s claim so as to exercise
specific jurisdiction over the company.3*

Comparing the facts from Ford to
the facts in Cox, the court noted a lack
of evidence of any sales to Oregon
businesses, any urging of Oregon
residents to purchase its hydrogen
generators, or the performance of any
work on hydrogen generators after
purchase by Oregon residents.* There
was also no evidence of what products
TUV certified for HP or other Oregon
businesses.* So it found that HP’s
specific claim was not a reasonably
foreseeable consequence of the
company’s forum activities.”

Zurich American Life Insurance
Co. v. Nagel. The Southern District
of New York also attempted to locate
the “real limits” spoken of in Ford in
a case involving a former employee of
a U.S. subsidiary of two Swiss entities
who alleged age discrimination and
retaliation in his termination. The court
ruled that the defendants lacked the
necessary minimum contacts with the
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U.S for specific jurisdiction.?®

It found relevant that neither of the
Swiss entities were organized under
New York law, had any place of business
or headquarters in New York, had any
offices in New York, sold any real or
personal property or service in New
York, or paid any taxes in or to New York.
And the plaintiff was never directly an
employee or board member of either
Swiss entity. Rather, their subsidiary,
Zurich American Life Insurance,
employed and terminated the plaintiff.3*

The plaintiff countered that the Swiss
entities had sufficient minimum contacts
and that they met the definition of an
“employer” under New York law. He
argued that one entity’s general counsel
had visited New York and attended
meetings with him, that his termination
was sent on an entity’s letterhead, and
that an entity had a policy requiring
all subsidiaries to terminate board
members after age 70.* The plaintiff
also argued that an employee from one
of the Swiss entities sent a disciplinary
warning via email to his supervisor, an
action that related to his discriminatory
termination claims.#

The district court disagreed and
found that the threshold for sufficient
minimum contacts serves as a “real
limit” under the Ford decision, requiring
that defendants’ “contacts be more than
remotely related to [the plaintiff’s]
employment discrimination claims
and termination.”# The court found
the plaintiff had not made sufficient
factual allegations to establish a prima
facie case for minimum contacts related
to his claims.*

Hepp v. Facebook. The Third Circuit
similarly refused to find personal
jurisdiction over social media platforms
Imgur and Reddit in a case involving a
photo of a woman that was circulated
and used on their platforms and
Facebook’s without her permission.**
The plaintiff’s complaint alleged two
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counts based in Pennsylvania state law.
Facebook conceded jurisdiction, but
Imgur and Reddit claimed the court
lacked personal jurisdiction because
the plaintiff’s claims did not arise
out of or relate to their contacts with
Pennsylvania.

The appellate court agreed, finding
the connectionbetween the claimand the
defendants’ contacts was “too weak.”4s
While the defendants targeted their
advertising business to Pennsylvania,
the misappropriation of the plaintiff’s
“likeness” was not sufficiently related
to their contacts with Pennsylvania.
The court noted that the plaintiff did
not allege that the defendants used her
likeness to sell advertising or featured
the photo in their merchandise, nor
did she allege the photo was taken,
uploaded, or hosted in Pennsylvania.®
For those reasons, the court ruled the
plaintiff “failed to establish the strong
connection present in Ford.””

So, where might the Ford opinion take
us? Recently, Ford has been used in

reversing several circuits’ precedents
requiring a direct causal connection
for specific jurisdiction, shifting the
analysis away from the plaintiff’s
subjective intent and taking some
teeth out of prior applications of the
Bristol-Myers holding. Now, plaintiffs
have solid ground to argue that despite
some direct causal connection, their
claim is related enough to a defendant’s
forum contacts to support specific
jurisdiction (not accounting for any
long-arm statute issues that may arise
on a state-by-state basis).*

In that same vein, Ford has been
credited with breathing new life into
World-Wide Volkswagen, reaffirming
the stream of commerce theory and
rendering irrelevant any defense
argument about where a defective
product was designed, manufactured,
or first sold, so long as the defendant’s
contacts are related to the plaintiff’s
claimed injury and the defendant made
efforts to serve, directly or indirectly,
the market for its product in the forum
where the injury occurred.

But Ford has also sparked new
questions of what “real limits” come
with the newly emphasized “or relate
to” portion of the standard. Defense
attorneys are sure to point to these
“real limits” in arguing against specific
jurisdiction, and it is not yet clear where
lower courts will determine these limits
lie. Justice Samuel Alito’s concurrence
averred that no clear limits were set
by the Court.* Justice Neil Gorsuch’s
concurrence, joined by Justice Clarence
Thomas, similarly stressed that “the
majority promises that its new test ‘does
not mean anything goes, but that hardly
tells us what does.s

These “limits” are gradually taking
shape as lower courts continue to
apply Ford. As demonstrated by the
outcome in Cox, if the claim is based in
products liability, plaintiffs should look
for evidence of any sales of the specific
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product in the forum, any advertising
directed to forum residents to purchase
the specific product, or the performance
of any work on the specific product
in the forum. As shown by the cases
discussed earlier, courts’ assessment of
minimum contacts is fact-intensive, and
jurisdictional splits on this issue are all
but certain until the Court faces specific
jurisdiction head-on again.

Interestingly, Justice Gorsuch’s
Ford concurrence seemed to suggest
a complete overhaul of the personal
jurisdiction analysis as we know it.
While he agreed with the outcome
of the case, stating “the company,
seeking to do business, entered those
jurisdictions through the front door . ..
1 cannot see why, when faced with the
process server, it should be allowed to
escape out the back,” he also criticized
the continued use of International Shoe
Co. v. Washington,” which first adopted
the concept of general versus specific
personal jurisdiction.

Justice Gorsuch seemingly advocated
for the abolition of specific jurisdiction
altogether, in favor of expanding general
jurisdiction. He referred to “global
conglomerates” boasting of their many
“headquarters” and questioned why
the Court still usually limits general
jurisdiction to only one or two states.®
“Nearly 80 years removed from
International Shoe,” he wrote, “it seems
corporations continue to receive special
jurisdictional protections in the name
of the Constitution. Less clear is why’s
He went on to assert that “maybe, too,
International Shoe just doesn’t work
quite as well as it once did.”®

While two Supreme Court justices
alone are not enough to change personal
jurisdiction as we know it, perhaps
somewhere down the road those
thoughts might gain traction. But for
now, Ford creates greater clarity and a
more equitable outcome for consumers
across America.
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2. For more on the Ford decision, see Deepak
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July 2021, at 46.

3. This article focuses specifically on the key
reported cases citing the Ford decision, but
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v. Gen. Motors LLC, 2021 WL 4133735, at
#6-7 (C.D. Cal. Sept. 9, 2021) (the mere
purchase of a vehicle in a jurisdiction,
delivered there by an affiliate dealership of
the manufacturer, without more, may be
sufficient to subject the manufacturer to
specific jurisdiction there); Murphy v. Viad
Corp., 2021 WL 4504229, at *6 (E.D. Mich.
Oct. 1,2021) (Ford does not stand for a rule
subjecting a defendant to specific
jurisdiction when they direct some
products and/or business to the forum but
not the specific product at issue, because
that would fall outside the “real limits” the
Court described); and Cameron v. Thomson
Int’l, Inc., 2021 WL 3409999, at *7 (D.
Mont. July 19, 2021) (questioning the
applicability of Ford in purposeful
availment arguments, and distinguishing
isolated or sporadic transactions from

systematically serving a market).

4. See, e.g, Luciano v. SprayFoamPolymers.
com, LLC, 625 SW.3d 1 (Tex. 2021);
Trimble Inc. v. PerDiemCo LLC, 997 F.3d
1147 (9th Cir. 2021); Rickman v. BMW of N.
Am. LLC, 2021 WL 1904740 (D.N.J. May 11,
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Berra, 633 SW.3d 640 (Tex. App. 2021);
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(Tex. App. 2021).
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